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JosepH M. TiIPTON, J., concurring inpart and dissenting in part.

I concur in the holdngs and rationde of the majority opinion save its double jeopardy
analysis. | do not believe that the Double Jeopardy Clause bars convictionsfor both fd ony reckless
endangerment and felony evading arrest under the circumstancesinthiscase. | am convinced by the
differencesin the statutes that the legislaturedid not intend them to be viewed as the same offense
for double jeopardy purposes.

Asthe majority opinion points out, under the Blockburger test, one easily concludesthat the
offensesare separate. The only fact that the two statutes have in common isthat others must be put
in risk of harm by the defendant’ sconduct. | nate that as opposed to the reckless endangerment
statute, the evading arrest statute does not requirerecklessness or any other mensrearegarding other
persons being placed at risk. More importantly, contrary to the majority opinion’sview, | believe
that the purposes of the statutes aredifferent.

The majority opinion views both the Class B felony evading arrest and thefelony reckless
endangerment statutes as seeking “to deter reckless conduct which creates arisk of death or injury
tothird parties.” However, the gravamen of the evading arrest offense isthe attempt to elude police
while in a vehicle which places others at risk. Obvioudly, the legislature was focused upon the
particular dangers created by the most common form of evading arrest.

Furthermore, | question the extent to which the same evidence must be used to prove
recklessendangerment and evading arrest, given the different elements and purposes of the stautes.
Under these circumstances, | do not believe that Class D felony evading arrest is the same offense
for double jeopardy purposes as the Class E felony reckless endangerment.



Also, | question the majority opinion’s conclusionthat Class D felony evading arrest isthe
same offense as fel ony reckless endangerment but that Class Efelony evading arrest isnat. Simply
put, the majority opinion holds that for purposes of the Double Jeopardy Clause of the Tennessee
Constitution, Class D felony evading arrest and Class E felony recklessendangerment are the same
offense and that Class D fdony evading arrest and Class E fel ony evading arrest are the “same”
offense but that ClassE felony evading arrest and Class E fel ony reckless endangerment are not the
same offense. Thisisa strange result, but not necessarily because of any faulty reasoning in the
majority opinion.

There are several reasonswhy we concern oursel vesabout what constitutes alesser included
offense. First, we cannot run afoul of the right against being placed in jeopardy twice or punished
twice for the same offense, and lesser included offenses are deemed the “same offense” for double
jeopardy purposes. See State v. Denton, 938 S.W.2d 373, 379 (Tenn. 1996); Brown v. Ohio, 432
U.S. 161, 169, 97 S. Ct. 2221, 2227 (1977). Second, the parties are entitled to the jury’s deciding
the justice of the cause upon the facts and rdated law. This means that we do not limit the jury’s
consideration to the offenses actually alleged in the charging instrument. See Tenn. Code Ann. 840-
18-110; Tenn. R. Crim. P. 31(c). Implicit in this, as well, is our interest in the defendant’s due
processright to adequate notice of the charge against him for defense preparation purposes. Thus,
welook at the concept of lesser included offensesfor two basic purposes— double jeopardy and jury
determination of the offense committed.

In determining wha constitutes an offense and its lesser included offenses, we should
understand that subject to certain constitutional limitations, the legislature has the power to define
crimes and set the punishment therefor. State v. Halg, 840 SW.2d 307, 314 (Tenn. 1992). Thus,
the and ysis is essentially one of determining legislative intent. See Denton, 938 SW.2d at 379;
Whalen v. United States, 445 U.S. 684, 691-92, 100 S. Ct. 1432, 1437-38 (1980).

Inthefederal courts, the same elementstest isessentially used for both double jeopardy and
lesser included offense jury instructions. See Rutledgev. United States, 517 U.S. 292, 297, 116 S.
Ct. 1241, 1245 (1996); Schmuck v. United States, 489 U.S. 705, 716-22, 109 S. Ct. 1443, 1450-53
(1989). In this respect, the Blockburger test is considered an aid to statutory construction. It
provides that “where the same act or transaction constitutes a violation of two distinct statutory
provisions, the test to be applied to determine whether there are two offenses or only oneiswhether
each provision requires proof of an additional fact which theother doesnot.” Blockburger v. United
States, 284 U.S. 299, 304, 52 S. Ct. 180, 182 (1932). If the elements of the two offenses are not
necessarily contained in each other, then the courts presume that the legislature intended for thetwo
to be separate offenses for conviction and punishment, unless a contrary legidative intent is
otherwise clearly shown. See, e.g., Albernaz v. United States, 450 U.S. 328, 340-41, 101 S. Ct.
1137,1143(1981). Any perceived shortcomingsareleft to theleg dlatureto address. When dealing
with lesser included offenses, the federal courts look to determine whether the lesser offense is
necessarilyincluded inthe greater. Thismeansthat if the greater offense can becommitted without
committing thelesser offense, thelesser isnot deemed alesse included of fensefor either instruction
or double jeopardy purposes. See, e.d., Schmuck, 489 U.S. at 716-17, 109 S. Ct. at 1451; United
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Statesv. Woodward, 469 U.S. 105, 107-08, 105 S. Ct. 611, 612 (1985) (if off ense doesnot always
provethelesser offense, thelesser isnot the* same” for Blockburger purposes). The Court has also
noted that the same elements test isthe most certain and predictable to apply. Schmuck, 489 U.S.
at 720-721, 109 S. Ct. at 1453.

Tennessee used the same el ements anal ysis as the basis of its doubl e jeopardy jurisprudence
for years. See, e.q., Statev. Cloud, 588 S.W.2d 552 (Tenn. 1979) (holding that violation of motor
vehicle habitual offender order necessarily includes driving without alicense so as to bar separate
convictions). In thisvein, regarding jury instructions, | note that Rule 31(c), Tenn. R. Crim. P,,
providesthat the jury may convict the defendant for an offense “necessarily included in the offense
charged.” Thisrule readsthe same as Rule31(c), Fed. R. Crim. P., upon which the Supreme Court
reliedin Schmuck to apply the same elementstestfor lesser included of fenseinstructions. Schmuck,
489 U.S. at 716-17, 109 S. Ct. at 1451.

However, in Howard v. State, 578 S.\W.2d 83, 85 n.4 (Tenn. 1979), the Tennessee Supreme
Court stated that the analysis for what constitutes a lesser included offense for jury instruction
purposes is different from that for double jeopardy purposes. Today, Tennessee's standard for
determining the same offense for double jeopardy purposes is presented in State v. Denton, 938
SW.2d, 379-81(Tenn. 1996), while the standard for determining lesser included offenses for jury
instruction purposesis presented in State v. Burns, 6 SW.3d 453, 466-67 (Tenn. 1999). Although
both start with the sameelementstest, both professto diverge from it —but not in the samedirection.
The potential for confusion exists because separate standards exist and each standard is viewed to
encompass more than the same elements test. Contradictory results are inevitable, as the present
caseindicates. Similarly, although aggravated assault is not alesser included offense of attempted
murder, see Statev. Guy William Rush,  SW.3d __ , No. E1998-00592-SC-R11-CD, Sullivan
County (Tenn. Apr. 6, 2001), using the Burns standard, this court has concluded under similar facts
that attempted murder and aggravated assault are the same offense, i.e., lesser offense, using the
Denton standard. See State v. Adams, 973 SW.2d 224, 229 (Tenn. Crim. App. 1997).

| believe that the same standard should be used for determining lesser included offensesfor
both instruction and double jeopardy purposes. Even if our supreme court chooses not to limit the
analysis to the same elementstest, at least the potential for contradiction will reduce.

JOSEPH M. TIPTON, JUDGE



